






























































































































conduct an investigation to determine whether further environmental review is required." 

2 (Kostka & Zischke, Practice Under the California Environmental Quality Act (2d. ed. Cal. 

3 CEB) § 19.37.) 
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The District made an implied finding of no changes to the project that require 

further environmental review under Public Resources Code section 211 6. The 

7 District's 2020 Alternatives Report states: "No legal challenges wer 

8 against the Original Site or the Alternative Site where the Propo I 

9 Thus, the Final MND and Addendum are presumed valid 
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sections 21080.1 and 21167.2 and State CEQA Gu· e (AR 4:29.) 

"CEQA does not set forth any particular: 

decision that a new EIR [or MND] is not required. 

study or public hearing in these circums 

1237, 1256.) As explain 

ency (2016) 6 Cal.App.5th 

Practice Under the California 

"'There is no specific requirement in CEQA 

tice and an opportunity to comment be provided 

ion of whether a subsequent or supplemental EIR is 

g Pub. Resources Code,§ 21166; Guidelines,§ 15162; A 

or (ALARM) v. City of Los Angeles (1993) 12 Cal.App.4th 1773, 

t CEQA does not require a public hearing or public comment before a 

determination whether a subsequent or supplemental EIR is required); Concerned 

Citizens of South Central L.A. v. Los Angeles Unified School Dist. (1994) 24 

Cal.App.4th 826, 845.) 
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In Santa Teresa Citizen Action Group v. City of San Jose (2003) 114 Cal.App.4th 

2 689, 701-702, the Court found the exhaustion requirement of Public Resources Code 

3 section 21177 did not apply where "there was no clearly defined administrative 

4 

5 

6 

procedure for petitioners to resolve their concerns about the project as • 

configured." But in several other cases, the Court has come to a 

7 (ALARM, supra, 12 Cal.App.4th at p. 1804 ["At no time during th 

8 process did anyone ... suggest that a separate public ht:?1111-. 

9 Brothers Real Estate Group v. City of Los Angele 
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1395 [finding the exhaustion requirement ap 

open to the public were held, even if no ' 

schedule meetings 

In Bridges v. Mt. San Jacinto Co 

requirement was triggers as not a public hearing held under 

led meeting that was open to the public. 

Ic hearing on the District's consideration of the 

as required. While the City argues that the District 

notice that an environmental decision would be made, a 

is not required for an implied finding of no subsequent environmental 

review. In addi on, the City was able to comment and generally asserted that the 

CEQA document failed to address feasibility alternatives. (AR 101 :7707-7708.) The 

City had an opportunity during the administrative proceeding to raise its CEQA objection 

19 Public Resources Code section 21177, setting for the exhaustion requirement, provides at 
subdivision (e): "This section does not apply to any alleged grounds for noncompliance with this division 
for which there was no public hearing or other opportunity for members of the public to raise those 
objections orally or in writing before the approval of the project, or if tile public agency failed to give the 
notice required by law." 
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that significant new information existed but failed to do so. It has failed to show CEQA's 

2 exhaustion exception applies. This issue is barred by the failure to exhaust 

3 administrative remedies. 

4 

5 

6 

7 

C. There is No Basis for Finding the Existence of Significant New Information. 

In Bridges, even though the court found the failure to exhaust, the court went on 

to evaluate the merits of the CEQA claim as if exhaustion did not a 

8 supra, 14 Cal.App.5th at pp. 118-126.) Here, even if the exhau 

9 preclude the City's claim, the CEQA argument lacks mer· 
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First, there is no statutory basis for the City's e 

November 2019 News Release, and the City 

augment the administrative record prior to briefing on 

trigger subsequent environme 

project's impact on the with the environment's impact on a 

ia Building Industry Association v. Bay Area 

) 62 Cal.4th 369, 378.) CEQA does not require 

g environmental conditions on a project's future users or 

idelines section 15126.2, subdivision (a), is consistent with 

an MND is at issue, the News Release's discussion of a new 

assessed increased risk of flooding during an extreme flood event does not constitute 

substantial evidence in favor of a fair argument that a new significant environmental 

impact from the project may occur. (San Mateo Gardens, supra, 1 Cal.5th at p. 959.) 

The increased flood assessment risk is not new information of substantial importance 
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because it does not constitute substantial evidence that the project may exacerbate the 

2 existing flooding risk. Therefore, the City's CEQA argument is without merit. 
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VI 

Conclusion 

For the reasons explained above, the petition for a writ of manda 

Dated: October 1, 2021 
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1 City of Hesperia v. Lake Arrowhead Community Services District et al. 
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